2.03.07 Overlay Zoning Districts

4.     Transfer of development Rights (TDR). 

a.     Purpose, Intent and Applicability. 

i.     Purpose. The primary purpose of the TDR process is to establish an equitable method of protecting and conserving lands determined to have significant environmental value, including large connected wetland systems and significant areas of habitat for listed species; and 

To provide a viable mechanism for property owners of such environmentally valuable lands to recoup lost value and development potential which may be associated with the application of environmental preservations standards to such lands. 

ii.     Intent . These TDR provisions are intended to accomplish the above stated purpose through an economically viable process of transferring development rights from less suitable non-RFMU sending areas and RFMU sending lands to more suitable non-RFMU receiving areas and RFMU receiving lands . 

iii.     Applicability . These TDR provisions shall be applicable to those areas specifically identified in (b), (c) and (d) below. These TDR provisions shall not be applicable to the any transfer of development rights within the RLSA District. 

b.     Transfer of development rights from urban areas to urban areas. An owner of land located within areas designated as urban on the Future Land Use Map, including agriculturally zoned properties, which may or may not be identified with the ST overlay, may elect to transfer some or all of the residential development rights from one parcel of land to another parcel , as an alternative to the development of the sending lands. The lands to which the development rights are to be transferred shall be referred to as receiving lands and those lands from which development rights are transferred shall be referred to as sending lands, as provided herein and shall be located within the urban designated areas of the county. 

i.     The development rights shall be considered as interests in real property and be transferred in portions or as a total as provided in this section. Once used, the residential development rights shall not be used again and the residential development rights of the subject lands providing them shall be considered severed forever. 

ii.     The transfer of development rights to be used shall be subject to all of the requirements of the basic zoning district to which they are transferred unless specifically approved otherwise as provided by law. 

iii.     The minimum area of land eligible for the transfer of development rights shall be equal to the minimum lot size for the sending zone. For the purposes of this section, legal non-conforming lots of record may be eligible to transfer density , with the minimum area of the receiving land equal to the area of the legal non-conforming lot of record , excluding submerged land. 

iv.     Upon the approval of the transfer of residential development rights by a super majority vote of the board of county commissioners, the property owner of the sending land shall dedicate in fee simple the land to the county or a state or federal agency; however, the lands may be dedicated in fee simple to a private, not-for-profit conservation or environmental organization in accordance with F.S. § 704.06, as amended, with the approval of the board of county commissioners. 

v.     The maximum number of residential units which may be requested for transfer shall be compiled on the basis of the permitted density pursuant to the underlying zoning category of the sending land. 

vi.     Maximum number of residential units which eligible lands may receive. 

a)     Lands in all residential zoning districts and residential components of planned unit development zoning districts are eligible to receive residential development units provided that the maximum number of residential units which may be transferred to the receiving land does not exceed ten percent of the maximum number of residential units permitted under the receiving property's basic zoning district. For the purpose of determining the number of residential units which a parcel of land is capable of receiving, the following formulas shall apply: 

i)     RSF-1 through RSF-5 districts, up to and including five units per acre: 

Units per base density × 10% = .1 to .5 units per acre 

ii)     RMF-6 district, up to and including six units per acre: 

6 units × 10% = 0.6 units per acre 

iii)     RMF-12 district, seven to and including 12 units per acre: 

12 units × 10% = 1.20 units per acre 

iv)     RMF-16 district: 

16 units × 5% = 0.80 units per acre 

v)     RT district: 

16 units × 5% = 0.80 units per acre 

26 units × 5% = 1.30 units per acre 

vi)     PUD district: 

Residential tract units × 5% = permitted units per acre 

b)     For the purpose of calculating the final fractional residential unit of the total number of residential units eligible for transfer to an eligible parcel of land, the following shall apply: Any fractional residential unit shall be converted upward if one-half or more of a whole unit, or downward if less than one-half of a whole unit, to the nearest whole unit value. 

vii.     Procedure for obtaining transfer of residential development rights. Any owner of eligible land may apply for a transfer of development rights either separately or concurrently with rezoning, zoning ordinance amendments, preliminary subdivision plat or development plan. Prior to the approval of any transfer of development rights or the issuance of any building permits in connection with the use of any transfer of development rights, the petitioner shall submit the following information and data, as applicable to the petition, to the development services director for his review and subsequent action by the board of county commissioners 

a)     Name and address of property owner of sending land. 

b)     Name and address of property owner of receiving land. 

c)     Legal description of sending land from which transfer of residential development rights is petitioned. 

d)     Survey of sending land from which transfer of residential development rights is requested. 

e)     Legal description of receiving land which receives the transfer of residential development rights. 

f)     Survey of the land which receives the transfer of residential development rights. 

g)     Three copies of an executed deed of transfer of ownership of the sending property to the county or a state or federal agency; however, the lands may be dedicated in fee simple to a private, not-for-profit conservation or environmental organization in accordance with F.S. § 704.06, as amended, with the approval of the board of county commissioners in a form approved by the county attorney. 

h)     The owner of the sending land shall provide a guarantee, agreeable to and approved by ordinance of the board of county commissioners, that the sending land will be utilized only for the purposes of increasing public recreational and/or educational opportunities, creation of linkages between public or private open space , protection of critical habitat/ecosystems, or other public purpose as specified in the ordinance of adoption. Such a guarantee shall be recorded with the clerk of the circuit court of Collier County, Florida as a recorded restriction of the use of such land and shall be binding upon all present and subsequent owners, heirs, or assigns of such property. Such restrictions may not be amended, deleted, or otherwise altered, except by a majority vote of the BCC. 

viii.     Time limitations on board of county commissioners' approval of transfer of residential development rights or authorization to proceed with the processing of a building construction permit. The board of county commissioners' approval of a transfer of residential development rights or the County Manager or his designee authorization to proceed with the processing of a building or construction permit shall be valid so long as such approval is permitted by law. The failure to act on the part of the petitioner to exercise the transfer of residential development rights or obtain and exercise an authorized building or construction permit within the time period provided by law shall automatically terminate such approval and the county shall be held harmless for any damages arising out of the petitioner's failure to act. 

ix.     Sequential use of residential units approved for transfer by the board of county commissioners. Upon the issuance of any permit for the construction of residential unit(s) upon the receiving land, the first residential units built thereon shall be considered to be the residential units approved for transfer by the board of county commissioners, and the succeeding residential units constructed shall be considered the residential units permitted under the basic zoning district regulations. 

c.     TDR credits from RFMU sending lands : General Provisions 

i.     Creation of TDR credits . 

a)     TDR credits are generated from RFMU sending lands at a rate of 1 TDR credit per 5 acres of RFMU Sending Land or, for those legal non-conforming lots or parcels of less than 5 acres that were in existence as of June 22, 1999, at a rate of 1 TDR credit per legal non-conforming lot or parcel . 

b)     For lots and parcels 5 acres or larger, the number of TDR credits generated shall be calculated using the following formula: 

# of acres x 0.2 = # of TDR credits generated. 

Where the number of TDR credits thus calculated is a fractional number, the number of TDR credits created shall be rounded to the nearest 1/100th. 

ii.     Receipt of TDR credits from RFMU sending lands . TDR credits from RFMU sending lands may be transferred into Urban Areas, the Urban Residential Fringe, and RFMU receiving lands , as provided in Sections 2.03.07. (4)(d) and (e) below. 

iii.     Prohibition on transfer of fractional TDRS. While fractional TDR credits may be created, as provided in (i) above, TDR credits may only be transferred from RFMU sending lands in increments of whole, not fractional, dwelling units . Consequently, fractional TDR credits must be aggregated to form whole units, before they can be utilized to increase density in either non-RFMU Receiving Areas or RFMU Receiving lands . 

iv.     Prohibition on transfer of development rights. 

a)     TDR credits shall not be transferred from RFMU sending lands where a conservation easement or other similar development restriction prohibits the residential development of such property. 

b)     TDR credits shall not be transferred from RFMU sending lands that were cleared for agricultural operations after June 19, 2002, for a period of twenty-five (25) years after such clearing occurs. 

d.     Transfer of development rights from RFMU sending lands to non-rfmu receiving areas. 

i.     Transfers to urban areas. 

a)     Maximum density increase. In order to encourage residential in-fill in urban areas of existing development outside of the Coastal High Hazard Area, a maximum of 3 residential dwelling units per gross acre may be requested through a rezone petition for projects qualifying under this residential infill provisions of the Future Land Use Element density Rating System, subject to the applicable provisions of Chapters 2 and 9 of this Code, and the following conditions: 

i)     The project is 20 acres or less in size; 

ii)     At time of development , the project will be served by central public water and sewer; 

iii)     The property in question has no common site development plan in common with adjacent property; 

iv)     There is no common ownership with any adjacent parcels ; and 

v)     The parcel in question was not created to take advantage of the in-fill residential density bonus and was created prior to the adoption of this provision in the Growth Management Plan on January 10, 1989. 

vi)     Of the maximum 3 additional units, one (1) dwelling unit per acre shall be transferred from RFMU sending lands at Site Plan or Plat Approval. 

b)     Development s which meet the residential infill conditions i) through v) above may increase the base density administratively through a Site development Plan or Plat approval by a maximum of one dwelling unit per acre by transferring that additional density from RFMU district Sending Lands. 

ii.     Transfers to the urban residential fringe. TDR credits may be transferred from RFMU sending lands located within one mile of the Urban Boundary into lands designated Urban Residential Fringe at a rate of 1.0 dwelling units per acre, allowing for a density increase from the existing allowable base density of 1.5 dwelling units per acre to 2.5 dwelling unit per gross acre. 

e.     Transfers from RFMU sending lands to RFMU receiving lands . 

i.     Maximum density on RFMU receiving lands when TDR credits are transferred from RFMU sending lands . 

a)     The base residential density allowable shall be as provided in sections 2.03.08 A.2.a.(2)(a) and 2.03.08 A.2.b.(3)(a). 

b)     The density achievable through the transfer of TDR credits into RFMU receiving lands shall be as provided for in section 2.03.08 (A)(2)(a)(2)(b)(i) outside of rural villages and sections 2.03.08 (A)(2)(b)(3)(b) and 2.03.08 (A)(2)(b)(3)(c)(i) inside of rural villages . 

ii.     Remainder uses after TDR credits are transferred from RFMU sending lands . Where development rights have been transferred from RFMU district Sending Lands, such lands may be retained in private ownership and may be used as set forth in section 2.03.08 A.4.b. 

f. Procedures applicable to the transfer of TDR credits from RFMU sending  lands . 

i.     General. The transfer of TDR credits from RFMU sending lands does not require the approval of the County. However, those development s that utilize such TDR credits are subject to all applicable permitting and approval requirements of this Code, including but not limited to those applicable to site development plans, plat approvals, PUDs, and DRIs. 

ii.     County-maintained central TDR registry. In order to facilitate the County's monitoring and regulation of the TDR Program, the County shall serve as the central registry of all TDR credit purchases, sales, and transfers, as well as a central listing of TDR credits available for sale and purchasers seeking TDR credits . No TDR credit generated from RFMU sending lands may be utilized to increase density in any area unless the following procedures are complied with in full. 

a)     TDR credits shall not be used to increase density in either non-RFMU Receiving Areas or RFMU receiving lands until severed from RFMU sending lands . TDR credits shall be deemed to be severed from RFMU sending lands at such time as a TDR credit Certificate is obtained from the County and recorded. TDR credit Certificates shall be issued only by the County and upon submission of the following: 

i)     a legal description of the property from which the RFMU TDR credits originated, including the total acreage; 

ii)     a title search, or other evidence, establishing that prior to the severance of the TDR credits from the RFMU sending lands , such Sending Lands were not subject to a conservation restriction or other development restriction that prohibited residential development ; 

iii)     a legal instrument, prepared in accord with the form provided by the County, that limits the allowable uses on the property after the severance of TDR credits as set forth in section 2.03.08 A.4.b.; and 

iv)     a statement identifying the price, or value of other remuneration, paid to the owner of the RFMU sending lands from which the TDR credits were generated and that the value of any such remuneration is at least $25,000 per TDR credit , unless such owner retains ownership of the TDR credits after they are severed, unless the RFMU or non- RFMU receiving lands on which the TDR credits will be utilized and the RFMU sending lands from which the TDR credits were generated are owned by the same persons or entities or affiliated persons or entities; and 

v)     a statement attesting that the TDR credits are not being severed from RFMU sending lands in violation of section 2.03.07(D)(4)(c)(iv)(b) of this Code. 

b)     A PUD or DRI utilizing TDR credits may be conditionally approved, but no subsequent application for site development plan or subdivision plat within the PUD or DRI shall be approved, until the developer submits the following: 

i)     documentation that the developer has acquired all TDR credits needed for that portion of the development that is the subject of the site development plan or subdivision plat; and 

ii)     a TDR transaction fee sufficient to defray the expenses of the County in administering the Central TDR Registry. 

c)     The developer shall provide documentation of the acquisition of full ownership and control of all TDR credits needed for the development and of recordation of the TDR credit Certificates for all such TDR credits prior to the approval of any site development plan, subdivision plat, or other final local development order, other than a PUD or DRI. 

d)     Each TDR credit shall have an individual and distinct tracking number, which shall be identified on the TDR Certificate that reflects the severance of the TDR credit from RFMU Sending Land. The County TDR Registry shall maintain a record of all TDR credits , to include a designation of those that have been expended. 

g.     Proportional utilization of TDR credits . Upon the issuance of approval of a site development plan or subdivision plat that is part of a PUD or DRI, TDR credits shall be deemed to be expended at a rate proportional to percentage of the PUD or DRI's approved gross density that is derived through TDR credits . All PUDs and DRIs utilizing TDR credits shall require that the rate of TDR credit consumption be reported through the monitoring provisions of sections 10.02.12 and 10.02.07(C)(1)(b) of this Code. 

